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DISCLAIMER: The law is constantly changing and there may be times when the information provided in this packet will not be 
current.  This information is provided for general informational purposes only and is not intended as legal advice.  This information is 
not a comprehensive treatment of the subject and is not a substitute for advice from an attorney.   
 
It is not possible to include information sufficient to meet all facts and circumstances and you are urged to consult with an attorney.  
We have made every effort to set out information accurately, but we do not warrant the reliability or appropriateness of the 
information for a particular purpose, and we do not assume liability for any consequences resulting from your reliance on the 
information presented. 
 
 

FORCIBLE ENTRY AND DETAINER 
 
RULE 738. MAY SUE FOR RENT 
 
A suit for rent may be joined with an action of forcible entry and detainer, wherever the suit for rent is within the jurisdiction of the 
justice court. In such case the court in rendering judgment in the action of forcible entry and detainer, may at the same time render 
judgment for any rent due the landlord by the renter; provided the amount thereof is within the jurisdiction of the justice court. 
 
RULE 739. CITATION 
 
When the party aggrieved or his authorized agent shall file his written sworn complaint with such justice, the justice shall immediately 
issue citation directed to the defendant or defendants commanding him to appear before such justice at a time and place named in such 
citation, such time being not more than ten days nor less than six days from the date of service of the citation.   
 
The citation shall inform the parties that, upon timely request and payment of a jury fee no later than five days after the defendant is 
served with citation, the case shall be heard by a jury. 
 
RULE 740. COMPLAINANT MAY HAVE POSSESSION 
 
The party aggrieved may, at the time of filing his complaint, or thereafter prior to final judgment in the justice court, execute and file a 
possession bond to be approved by the justice in such amount as the justice may fix as the probable amount of costs of suit and 
damages which may result to defendant in the event that the suit has been improperly instituted, and conditioned that the plaintiff will 
pay defendant all such costs and damages as shall be adjudged against plaintiff.   
 
The defendant shall be notified by the justice court that plaintiff has filed a possession bond. Such notice shall be served in the same 
manner as service of citation and shall inform the defendant of all of the following rules and procedures: 
 
 (a) Defendant may remain in possession if defendant executes and files a counterbond prior to the expiration of six days from 

the date defendant is served with notice of the filing of plaintiffs bond. Said counter bond shall be approved by the justice and 
shall be in such amount as the justice may fix as the probable amount of costs of suit and damages which may result to 
plaintiff in the event possession has been improperly withheld by defendant; 

 
 (b) Defendant is entitled to demand and he shall be granted a trial to be held prior to the expiration of six days from the date 
 defendant is served with notice of the filing of plaintiffs possession bond; 
 

(c) If defendant does not file a counterbond and if defendant does not demand that trial be held prior to the expiration of said 
six-day  period, the constable of the precinct or the sheriff of the county where the property is situated, shall place the 
plaintiff in possession of the property promptly after the expiration of six days from the date defendant is served with notice 
of the filing of plaintiffs possession bond; and  

 



(d) If, in lieu of a counterbond, defendant demands trial within said six-day period, and if the justice of the peace rules after 
trial that plaintiff is entitled to possession of the property, the constable or sheriff shall place the plaintiff in possession of the 
property five days after such determination by the justice of the peace. 

 
 
RULE 741. REQUISITES OF COMPLAINT 
 
The complaint shall describe the lands, tenements or premises, the possession of which is claimed, with sufficient certainty to identify 
the same, and it shall also state the facts which entitled the complainant to the possession and authorize the action under Sections 
24.001 - 24.004, Texas Property Code. 
 
RULE 742. SERVICE OF CITATION 
 
The officer receiving such citation shall execute the same by delivering a copy of it to the defendant, or by leaving a copy thereof with 
some person over the age of sixteen years, at his usual place of abode, at least six days before the return day thereof; and on or before 
the day assigned for trial he shall return such citation, with his action written thereon, to the justice who issued the same. 
 
RULE 742a. SERVICE BY DELIVERY TO PREMISES 
 
If the sworn complaint lists all home and work addresses of the defendant which are known to the person filing the sworn complaint 
and if it states that such person knows of no other home or work addresses of the defendant in the county where the premises are 
located, service of citation may be by delivery to the premises in question as follows:  
 
If the officer receiving such citation is unsuccessful in serving such citation under Rule 742, the officer shall no later than five days 
after receiving such citation execute a sworn statement that the officer has made diligent efforts to serve such citation on at least two 
occasions at all addresses of the defendant in the county where the premises are located as maybe shown on the sworn complaint, 
stating the times and places of attempted service. Such sworn statement shall be filed by the officer with the justice who shall 
promptly consider the sworn statement of the officer. The justice may then authorize service according to the following: 
 

(a) The officer shall place the citation inside the premises by placing it through a door mail chute or by slipping it under the 
front door; and if neither method is possible or practical, the officer shall securely affix the citation to the front door or main 
entry to the premises. 
 
(b) The officer shall that same day or the next day deposit in the mail a true copy of such citation with a copy of the sworn 
complaint attached thereto, addressed to defendant at the premises in question and sent by first class mail; 
 
(c) The officer shall note on the return of such citation the date of delivery under (a) above and the date of mailing under (b) 
above; and 
  
(d) Such delivery and mailing to the premises shall occur at least six days before the return day of the citation; and on or 
before the day assigned for trial he shall return such citation with his action written thereon, to the justice who issued the 
same.   
 

It shall not be necessary for the aggrieved party or his authorized agent to make request for or motion for alternative service pursuant 
to this rule. 
 
RULE 743. DOCKETED 
 
The cause shall be docketed and tried as other cases. If the defendant shall fail to enter an appearance upon the docket in the justice 
court or file answer before the case is called for trial, the allegations of the complaint may be taken as admitted and judgment by 
default entered accordingly. The justice shall have authority to issue subpoenas for witnesses to enforce their attendance, and to punish 
for contempt. 
 
RULE 744. DEMANDING JURY 
 
Any party shall have the right of trial by jury, by making a request to the court on or before five days from the date the defendant is 
served with citation, and by paying a jury fee of five dollars. Upon such request, a jury shall be summoned as in other cases in justice 
court. 
 
RULE 745. TRIAL POSTPONED 
 
For good cause shown, supported by affidavit of either party, the trial may be postponed not exceeding six days. 



 
RULE 746. ONLY ISSUE 
 
In case of forcible entry or of forcible detainer under Sections 24.001 - 24.008, Texas Property Code, the only issue shall be as to the 
right to actual possession; and the merits of the title shall not be adjudicated. 
 
RULE 747. TRIAL 
 
If no jury is demanded by either party, the justice shall try the case. If a jury is demanded by either party, the jury shall be empaneled 
and sworn as in other cases; and after hearing the evidence it shall return its verdict in favor of the plaintiff or the defendant as it shall 
find. 
 
RULE 747a. REPRESENTATION BY AGENTS 
 
In forcible entry and detainer cases for non-payment of rent or holding over beyond the rental term, the parties may represent 
themselves or be represented by their authorized agents in justice court. 
 
RULE 748. JUDGMENT AND WRIT 
 
If the judgment or verdict be in favor of the plaintiff, the justice shall give judgment for plaintiff or possession of the premises, costs, 
and damages; and he shall award his writ of possession. If the judgment or verdict be in favor of the defendant, the justice shall give 
judgment for defendant against the plaintiff for costs and any damages. No writ of possession shall issue until the expiration of five 
days from the time the judgment is signed. 
 
RULE 749. MAY APPEAL 
 
If appeals in forcible entry and detainer cases, no motion for new trial shall be filed.   
 
Either party may appeal from a final judgment in such case, to the county court of the county in which the judgment is rendered by 
filing with the justice within five days after the judgment is signed, a bond to be approved by said justice, and payable to the adverse 
party, conditioned that he will prosecute his appeal with effect, or pay all costs and damages which may be adjudged against him.   
 
The justice shall set the amount of the bond to include the items enumerated in Rule 752.   
 
Within five days following the filing of such bond, the party appealing shall give notice as provided in Rule 2la of the filing of such 
bond to the adverse party. No judgment shall be taken by default against the adverse party in the court to which the cause has been 
appealed without first showing substantial compliance with this rule. 
 
RULE 749a. PAUPER'S AFFIDAVIT 
 
If appellant is unable to pay the costs of appeal, or file a bond as required by Rule 749, he shall nevertheless be entitled to appeal by 
making strict proof of such inability within five days after the judgment is signed, which shall consist of his affidavit filed with the 
justice of the peace stating his inability to pay such costs, or any part thereof, or to give security, which may be contested within five 
days after the filing of such affidavit and notice thereof to the opposite party or his attorney of record by any officer of the court or 
party to the suit, whereupon it shall be the duty of the justice of the peace in whose court the suit is pending to hear evidence and 
determine the right of the party to appeal, and he shall enter his finding on the docket as a part of the record. Upon the filing of a 
pauper's affidavit the justice of the peace or clerk of the court shall notice the opposing party of the filing of the affidavit of inability 
within one working day of its filing by written notification accomplished through first class mail. It will be presumed prima facie that 
the affidavit speaks the truth, and, unless contested within five days after the filing and notice thereof, the presumption shall be 
deemed conclusive; but if a contest is filed, the burden shall then be on the appellant to prove his alleged inability by competent 
evidence other than by the affidavit above referred to. When a pauper's affidavit is timely contested by the appellee, the justice shall 
hold a hearing and rule on the matter within five days.   
 
If the justice of the peace disapproves the pauper's affidavit, appellant may, within five days thereafter bring the matter before the 
county judge for a final decision, and, on request, the justice shall certify to the county judge appellant's affidavit, the contest thereof, 
and all documents, and papers thereto. The county judge shall set a day for hearing, not later than five days, and shall hear the contest 
de novo. If the pauper's affidavit is approved by the county judge, he shall direct the justice to transmit to the clerk of the county court, 
the transcript, records and papers of the case.   
 
A pauper's affidavit will be considered approved upon one of the following occurrences: (1) the pauper's affidavit is not contested by 
the other party; (2) the pauper's affidavit is contested by the other party and upon a hearing the justice determines that the pauper's 



affidavit is approved; or (3) upon a hearing by the justice disapproving of the pauper's affidavit the appellant appeals to the county 
judge who then, after a hearing, approves the pauper's affidavit.   
 
No writ of possession may issue pending the hearing by the county judge of the appellant's right to appeal on a pauper's affidavit. If 
the county judge disapproves the pauper's affidavit, appellant may perfect his appeal by filing an appeal bond in the amount as 
required by Rule 749 within five days thereafter. If no appeal bond is filed within five days, a writ of possession may issue. 
 
RULE 749b. PAUPER'S AFFIDAVIT IN NONPAYMENT OF RENT APPEALS 
 
In a nonpayment of rent forcible detainer case a tenant/appellant who has appealed by filing a pauper's affidavit under these rules shall 
be entitled to stay in possession of the premises during the pendency of the appeal, by complying with the following procedure: 
  

(1) Within five days of the date that the tenant/appellant files his pauper's affidavit, he must pay into the justice court registry 
one rental period's rent under the terms of the rental agreement.  
  
(2) During the appeal process as rent becomes due under the rental agreement, the tenant/appellant shall pay the rent into the 
county court registry within five days of the due date under the terms of the rental agreement. 
 
(3) If the tenant/appellant fails to pay the rent into the court registry within the time limits prescribed by these rules, the 
appellee may file a notice of default in county court.  Upon sworn motion by the appellee and a showing of default to the 
judge, the court shall issue a writ of restitution. 
 
(4) Landlord/appellee may withdraw any or all rent in the county court registry upon a) sworn motion and hearing, prior to 
final determination of the case, showing just cause, b) dismissal of the appeal, or c) order of the court upon final hearing.  
 
(5) All hearings and motions under this rule shall be entitled to precedence in the county court. 

 
RULE 749c. APPEAL PERFECTED 
 
When an appeal bond has been timely filed in conformity with Rule 749 or a pauper's affidavit approved in conformity with Rule 
749a, the appeal shall be perfected.   
 
RULE 750. FORM OF APPEAL BOND 
 
The appeal bond authorized in the preceding article may be substantially as follows: 
 
"The State of Texas,  
 
"County of _ 
 
"Whereas, upon a writ of forcible entry (or forcible detainer) in favor of A.B., and against C.D., tried before, a justice of the peace of 
county, a judgment was rendered in favor of the said A.B. on the __day of , A.D.__, and against the said C.D., from which the said 
C.D. has appealed to the county court; now, therefore, the said C.D. and his sureties, covenant that he will prosecute his said appeal 
with effect and pay all costs and damages which may be adjudged against him, provided the sureties shall not be liable in an amount 
greater than $      , said amount being the amount of the bond herein. 
 
"Given under our hands this__day of , A.D. " 
 
RULE 751. TRANSCRIPT 
 
When an appeal has been perfected, the justice shall stay all further proceedings on the judgment, and immediately make out a 
transcript of all the entries made on his docket of the proceedings had in the case; and he shall immediately file the same, together 
with the original papers and any money in the court registry, including sums tendered pursuant to Rule 749b(I), with the clerk of the 
county court of the county in which the trial was had, or other court having jurisdiction of such appeal. The clerk shall docket the 
cause, and the trial shall be de novo.   
 
The clerk shall immediately notify both appellant and the adverse party of the date of receipt of the transcript and the docket number 
of the cause. Such notice shall advise the defendant of the necessity for filing a written answer in the county court when the defendant 
has pleaded orally in the justice court.   
 
The trial, as well as all hearings and motions, shall be entitled to precedence in the county court. 
 



RULE 752. DAMAGES 
 
On the trial of the cause in the county court the appellant or appellee shall be permitted to plead, prove and recover his damages, if 
any, suffered for withholding or defending possession of the premises during the pendency of the appeal.   
 
Damages may include but are not limited to loss of rentals during the pendency of the appeal and reasonable attorney fees in the 
justice and country courts provided, as to attorney fees, that the requirements of Section 24.006 of the Texas Property Code have been 
met. Only the party prevailing in the county court shall be entitled to recover damages against the adverse party. He shall also be 
entitled to recover court costs. He shall be entitled to recover against the sureties on the appeal bond in cases where the adverse party 
has executed such bond. 
 
RULE 753. JUDGMENT BY DEFAULT 
 
Said cause shall be subject to trial at any time after the expiration of eight full days after the date the transcript is filed in the county 
court. If the defendant has filed a written answer in the justice court, the same shall be taken to constitute his appearance and answer in 
the county court, and such answer may be amended as in other cases. If the defendant made no answer in writing in the justice court, 
and if he fails to file a written answer within eight full days after the transcript is filed in the county court, the allegations of the 
complaint may be taken as admitted and judgment by default may be entered accordingly. 
 
RULE 755. WRIT OF POSSESSION 
 
The writ of possession, or execution, or both, shall be issued by the clerk of the county court according to the judgment rendered, and 
the same shall be executed by the sheriff or constable, as in other cases; and such writ of possession shall not be suspended or 
superseded in any case by appeal from such final judgment in the county court, unless the premises in question are being used as the 
principal residence of a party. 


